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U.S.C.  181  et  seq.),  under  the  procedures 
described  in  the  notice.  “Improving 
USDA  Regulations,"  43  FR  50988 
(November  1, 1978).  The  Department 
also  requested  comments  on  specific 
changes  to  be  considered  in  its  reports 
and  recordkeeping  requirements  under 
the  P&S  Act.  See  also  the  notice  at  44  FR 
71802,  December  11. 1979. 

A  total  of  21  comments  were  received 
in  time  for  consideration,  in  addition  to 
the  66  comments  received  in  response  to 
the  earlier  notice. 

Persons  Filing  Comments 

Five  comments  were  received  from 
State  and  Commonwealth  Departments 
of  Agriculture;  four  comments  were  from 
various  livestock  producer 
organizations;  four  comments  were  from 
organizations  representing  auction 
markets;  one  comment  was  from  an 
association  of  livestock  market 
agencies;  one  comment  was  from  an 
association  of  stockyard  operators;  two 
comments  were  from  national  meat 
packers’  associations;  one  comment  was 
from  an  individual  meat  packer;  two 
comments  were  from  individual  auction 
market  operators  and  one  comment  was 
from  a  banker  representing  an  auction 
market  operator. 

The  following  groups,  individuals  or 
associations  recommended  changes  in 
the  regulations  or  policy  statements. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
9  CFR  Parts  201  and  203 
Regulations  and  Policy  Statements 
Under  the  Packers  and  Stockyards  Act 

agency;  Agricultural  Marketing  Service 
(Packers  and  Stockyards),  U.S. 
Department  of  Agriculture. 
action;  Proposed  changes  in  regulations 
and  policy  statements  pursuant  to 
complete  review. 

summary;  The  agency  proposes  to 
change  surety  bond  requirements  for 
livestock  market  agencies  and  dealers, 
extend  the  time  for  deposits  in  custodial 
accounts,  change  some  reporting  forms, 
and  enlarge  the  scope  of  the  policy 
,  statement  on  packer  sales  promotion 
programs. 

DATES:  Comments  must  be  received  on 
or  before  March  2, 1981. 

ADDRESS:  Send  comments  to  Deputy 
Administrator,  Packers  and  Stockyards, 
Agricultural  Marketing  Service,  USDA, 
Room  3039  South  Building,  14th  and 
Independence  Avenue,  SW., 
Washington,  D.C.  20250.  All  comments 
received  may  be  reviewed  by  any 
interested  person  in  the  Deputy 
Administrator’s  office  during  normal 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  A.  Sands, 'Director,  Packer  and 
Poultry  Division,  phone  (202)  447-6771, 


or  Harry  L  Williams,  Director,  Livestock 
Marketing  Division,  phone  (202)  447- 
6951,  Agricultural  Marketing  Service, 
Packers  and  Stockyards,  U.S. 

Department  of  Agriculture,  Washington, 
D.C.  20250.  The  Draft  Impact  Analysis 
describing  the  options  considered  in 
developing  these  proposed  amendments 
and  the  impact  of  implementing  each 
option  is  available  on  request  from  Mr. 
Sands. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  action  has  been  reviewed 
under  USDA  procedures  established  in 
Secretary’s  Memorandum  1955  to 
implement  Executive  Order  12044  and 
has  been  classified  “significant” 

This  proposed  action  may  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  businesses. 
Direct  notification  of  all  of  them  is  not 
feasible  as  they  number  many 
thousands.  However,  in  addition  to 
other  mailings  and  publication  in  the 
Federal  Register,  the  agency  is  mailing 
copies  of  this  notice  to  ail  known 
organizations  of  such  businesses  and 
issuing  a  nationwide  press  release  about 
it  to  give  them  an  opportunity  to 
participate  in  this  rulemaking. 

On  March  31, 1980,  a  notice  was 
published  in  the  Federal  Register  (45  FR 
21168)  requesting  comments  on  a  review 
of  selected  regulations  and  policy 
statements  issued  under  the  Packers  and 
Stockyards  Act,  1921,  as  amended  (7 
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General  Comments 

The  general  tone  of  the  comments 
supported  the  agency’s  effort  to  review 
the  majority  of  its  regulations.  Several  of 
the  regulations  proposed  for  review 
received  no  comments.  One  comment 
recommended  deleting  all  regulations  on 
livestock  marketing.  Several  comments 
were  received  supporting  all  or  some  of 
the  regulations  now  under  review  and 
recommending  no  chnges  be  made.  A 
comment  recommended  that  regulations 
§  201.27  and  §  201.34  be  changed  from 
category  I  (believed  not  to  need  review 
at  this  time  because  reviewed  since  July 
1976)  to  category  III  (proposed  for 
complete  review).  P&S  has  considered  a 
change  in  the  categories  of  these 
regulations  and  has  determined  it  is  not 
in  the  public  interest  to  change  these 
regulations  now.  Therefore  after 
reviewing  all  comments  P&S  is  not 
publishing  any  proposed  revision  of 
these  regulations:  §§  201.3,  201.4,  201.5, 
201.6,  201.7,  201.27,  201.34,  201.39,  201,40. 
201.41  and  201.97  and  the  following 
policy  statements:  §§  203.2,  203.4,  203.6. 
203.7  and  203.14. 

Bonding 

Several  comments  were  received 
concerning  the  level  of  bonding.  One 
comment  recommended  the  lowering  of 
the  amount  of  bonds  for  order  buyers 
because  the  market  should  look  to  the 
packer  principal  for  payment.  Five 
comments  recommended  increased 
bond  coverage.  After  reviewing  all 
comments  P&S  is  proposing  revision  of 
regulation  §  201.30.  The  minimum  bond 
would  be  increased  to  $10,000  for 
market  agencies  buying  on  commission 
and  dealers  who  buy  in  excess  of 
$260,000  of  livestock  annually.  Market 
agencies  and  dealers  buying  $260,000  or 
less  annually  would  be  required  to  file  a 
$5,000  bond.  The  regulation  requires 
only  10  percent  of  the  amount  otherwise 
required  for  a  bond  above  $50,000  and 
this  threshold  would  be  raised  to 
$75,000.  For  such  persons  and  market 
agencies  selling  on  commission,  the 
multiple  for  required  coverage  would  be 
raised  from  $2,000  to  $5,000.  There 
would  be  no  other  change  for  market 
agencies  selling  on  commission. 

A  study  was  made  of  the  bond  claim 
data  maintained  on  market  agencies 
buying  on  commission  and  dealers  for 
'  the  period  July  1, 1974,  through  July  30. 
1980.  Thirty-four  pecent  of  the  bonds 
called  on  were  less  than  $10,000  and  15 
percent  of  the  bonds  were  over  $50,000. 
Had  the  proposed  bond  formula  been  in 
effect  an  additional  23  percent  of  the 
bonds  of  less  than  $10,000  would  have 
been  adequate  to  cover  all  claims. 
Similarly,  19  percent  more  of  the  bonds 


over  $50,000  would  have  provided 
sufHcient  funds  to  cover  all  claims.  If  the 
proposed  bond  formula  had  been  in 
effect  it  would  have  provided  at  least 
$600,000  in  additional  funds  to  cover 
bond  claims.  Total  bond  coverage  for 
market  agencies  buying  on  commission 
and  dealers  under  the  proposed  formula 
will  increase  approximately  $14  million 
at  a  cost  of  $140,000  to  the  dealers  and 
market  agencies. 

Changing  the  formula  for  determining 
bonds  for  market  agencies  selling 
livestock  on  a  commission  basis  is  not 
proposed,  other  than  the  change  in  the 
multiple,  mentioned  above.  A  review  of 
the  bonds  called  on  of  market  agencies 
selling  livestock  shows  that  77  percent 
of  the  bonds  were  of  sufficient  size  to 
cover  the  claims  filed.  However,  had  the 
formula  of  $75,000  plus  10  percent  of  the 
excess  over  $75,000  been  in  effect,  six 
additional  bonds  would  have  been 
sufficient  to  cover  claims  filed  and 
would  have  provided  approximately 
$180,000  in  additional  funds  to  cover  all 
bond  claims.  The  change  in  the 
threshold  would  increase  total  bond- 
coverage  approximately  $24  million  at  a 
cost  of  $240,000  to  the  selling  agencies. 

Custodial  Accounts 

Comments  were  received 
recommending  changes  in  regulation 
§  201.42(c).  These  comments  primarily 
addressed  the  financial  burden  on  the 
market  agency  of  placing  into  the 
custodial  account  funds  equal  to 
proceeds  receivable  from  sale  of 
consigned  livestock  but  not  collected  by 
the  end  of  the  third  day  after  the  sale. 
Another  comment  recommended 
relaxing  the  requirements  that  custodial 
funds  be  deposited  only  in  FDIC  insured 
banks  and  that  investment  of  the  float  of 
custodial  funds  in  certificates  of  deposit 
be  with  the  bank  where  the  custodial 
account  is  maintained.  Other  comments 
received  recommended  no  changes  be 
made  in  this  regulation. 

Funds  which  are  deposited  by  market 
agencies  into  custodial  accounts  are 
those  held  by  the  financial  institution  for 
the  sellers  of  livestock.  For  this  reason, 
the  agency  does  not  propose  relating  its 
present  requirements  that  these 
custodial  funds  be  deposited  only  in 
banking  institutions  fully  insured  by 
FDIC. 

The  proposed  revisions  of  regulation 
201.42  would  delete  superfluous 
language  in  (b),  extend  the  time  for 
market  agencies  selling  on  commission 
to  deposit  funds  in  their  custodial 
accounts  by  excluding  nonbusiness  days 
from  the  three  days  now  required,  and 
permit  custodial  account  funds  to  be 
invested  in  savings  accounts  as  well  as 
certificates  of  deposit  in  the  same  bank 


in  which  the  custodial  account  is 
maintained. 

Reports 

Several  comments  w’ere  received 
concerning  regulation  201.97  and  the 
format  of  the  various  annual  reports 
which  P&S  requires. 

On  the  following  forms:  P&S-5,  P&S- 
116,  P&S-116-1,  P&S-122.  P&S-124,  P&S- 
124-1,  P&S-132,  P&S-134,  P&S-135,  P&S- 
212,  P&S-216  and  P&S-218.  no  comments 
were  received. 

P&S-125,  the  packer  annual  report, 
was  revised  effective  February  1979,  as 
shown  in  the  notice  published  on  March 
31, 1980.  The  revision  substantially 
reduced  the  information  required,  and 
thus  will  decrease  the  workload  for  the 
industry.  Two  comments  on  it  were 
received  from  packer  associations, 
recommending  broader  use  of 
information  now  provided  to  other 
government  agencies  and  minimizing 
requirements  for  information  which  may 
be  marginally  useful  to  P&S  but  which 
would  harm  competition  if  released 
under  a  Freedom  of  Information  Act 
request.  Two  other  comments  on  it  were 
received  from  state  departments  of 
agriculture,  that  the  reports  were 
necessary  and  needed  no  change. 

Packers  are  filing  the  revised  report  for 
the  first  time  in  1980.  The  1980  reports 
will  be  analyzed  for  effectiveness  in 
administering  the  Act  and  further 
consideration  will  be  given  to  additional 
revisions  on  the  basis  of  the  comments 
filed  and  our  analysis. 

P&S-126,  The  Annual  Report  of 
Market  Agencies  (Commission  Firms), 
and  P&S-129,  the  Annual  Report  of 
Posted  (Terminal)  Stockyards,  were 
proposed  to  be  revised  as  shown  in  the 
notice  published  on  March  31, 1980. 
Comments  were  received  from  The 
River  Markets  Group,  whose  members 
represent  the  majority  of  those  required 
to  complete  P&S-126.  Comments  were 
received  from  the  American  Stock  Yards 
Association,  whose  members  represent 
the  majority  of  those  required  to 
complete  P&S-129.  Each  group 
recommended  prompt  approval  by  OMB 
and  utilization  of  the  revised  form 
applicable  to  its  group.  The  OMB 
approval  has  now  been  obtained.  The 
revised  forms  will  be  furnished  to  the 
persons  required  to  file  them.  The  use  of 
both  of  these  revised  report  forms  will 
result  in  substantial  reduction  in  the 
volume  of  information  reported  by  such 
firms. 

Regarding  P&S-130,  Annual  Report  of 
Market  Agency  (Auction  Market),  four 
comments  were  received  recommending 
a  reduction  in  the  amount  of  information 
required,  and  three  recommending  that  | 
the  form  be  left  basically  unchanged.  | 
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Sales  Promotion  Programs 

Two  comments  were  received 
concerning  policy  statement  203.3 — 
Statement  With  Respect  to  Meat  Packer 
Sales  Promotion  Programs.  One  of  the 
comments  recommended  deletion, 
because  the  policy  was  too  restrictive 
and  the  other  because  if  was 
superfluous  and  contrary  to  antitrust 
policy.  P&S  believes  the  policy 
statement  is  still  necessary  and,  based 
upon  recent  investigations,  feels  the 
practice  has  expanded  to  customers 
other  than  retailers.  The  statement  has 
been  rewritten  to  reflect  this  change  so 
that  it  clearly  applies  to  all  sales 
promotion  programs  with  a  specified 
exception. 

Packers  Purchases  for  Export 

Three  comments  were  received 
concerning  policy  statement  203.6 — 
Statement  With  Respect  to  Purchase  of 
Livestock  by  Packers  for  Export.  Based 
on  the  comments  received,  P&S  does  not 
intend  to  alter  its  present  policy  and  will 
retain  203.6  in  its  present  form. 

Revisions  Made  and  Proposed 

Three  forms  have  been  revised  and 
will  be  used  for  1980  reports:  P&S-124, 
Annual  Report  of  Dealer  or  Market 
Agency  Buying  on  Commission,  P&S- 
124-1,  Dealer  Business  Report,  and  P&S- 
130,  Annual  Report  of  Market  Agency 
(Auction  Market). 

P&S-124  was  revised  as  follows: 

1.  Section  1,  items  5  and  7  were 
deleted. 

2.  Section  2  was  revised  to  require 
bond  information  on  a  quarterly  basis. 

3.  Sections  7  and  8  were  deleted. 

P&S-124-1  was  revised  by  deleting 

item  2  of  section  2  and  deleting  section 

4. 

P&S-130  was  revised  as  follows: 

1.  Sections  5,  6, 11, 12, 13  and  14  were 
deleted. 

2.  The  profit  and  loss  statement  for 
dealer  and  market  agency  was 
combined  with  simplified, 

3.  The  details  of  market  support  and 
dealer  activity  were  eliminated  and  only 
head  count  will  be  requested. 

These  revisions  will  substantially 
reduce  the  volume  of  information 
required  of  auction  markets  and  dealers 
on  an  annual  basis  and  materially 
reduce  the  time  required  for  compliance. 
For  that  reason  firms  will  be  required  to 
file  the  revised  report  form  to  cover  the 
operations  conducted  during  1980  even 
though  comments  have  not  been 
received  concerning  the  changes  in  the 
report  forms.  Comments  filed  concerning 
changes  in  the  report  forms  will  be  used 
to  determine  if  other  changes  should  be 
made.  Businesses  filing  the  reports  will 


be  advised  when  they  can  comment  if 
they  wish  to  suggest  changes  in  the 
report  form. 

Copies  of  the  report  forms  may  be 
obtained  from  Jack  W.  Brinckmeyer, 

Rates  and  Registrations  Branch, 

Livestock  Marketing  Division, 

Agricultural  Marketing  Services,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250,  phone  (202)  447^366. 

The  changes  proposed  in  the  following 
regulations  and  policy  statements  are  a 
result  of  the  comments  received  after 
March  31, 1980,  Federal  Register 
publication  and  those  applicable 
comments  received  in  response  to 
December  11, 1979,  Federal  Register 
publication.  The  comments  were 
analyzed  for  the  overall  effect  such 
changes  would  have  on  the  entire 
livestock  and  meat  packing  industries. 
P&S  proposes  to  amend  the  regulations 
and  policy  statements  as  set  forth 
below. 

If  any  information  is  commlmicated 
orally  to  personnel  of  the  agency,  which 
is  not  a  matter  of  public  record,  and 
which  may  influence  the  final  decision 
on  the  proposed  rulemaking,  such 
information  and  its  source  will  be 
reduced  to  writing  and  made  available 
for  inspection  the  same  as  written 
submissions  in  response  to  this  notice, 
and  the  time  for  submission  of 
comments  will  be  extended  if  and  as 
appropriate  to  permit  others  to  reply  to 
such  information. 

Done  at  Washington,  D.C.  December  24, 
1980. 

Calvin  W.  Watkins, 

Acting  Deputy  Administrator,  Packers  and 
Stockyards,  Agricultural  Marketing  Service. 

It  is  proposed  to  revise  §§  201.2, 

201.30,  201.42,  and  203.3  to  read  as  set 
forth  below. 

§  201.2  Terms  defined. 

The  definitions  of  terms  contained  in 
the  Act  shall  apply  to  such  terms  when 
used  in  the  Regulations  under  the 
Packers  and  Stockyards  Act,  9  CFR  Part 
201;  Rules  of  Practice  Governing 
Proceedings  under  the  Packers  and 
Stockyards  Act,  9  CFR  Part  202; 
Statements  of  General  Policy  under  the 
Packers  and  Stockyards  Act,  9  CFR  Part 
203;  and  Organization  and  Functions,  9 
CFR  Part  204.  In  addition  the  following 
terms  used  in  these  parts  shall  be 
construed  to  mean: 

(a)  “Act"  means  the  Packers  and 
Stockyards  Act,  1921,  as  amended  and 
supplemented  (7  U.S.C.  181  et  seq.). 

(b)  “Department  ’  means  the  United 
States  Department  of  Agriculture. 

(c)  “Secretary”  means  the  Secretary  of 
Agriculture  of  the  United  States,  or  any 


officer  or  employee  of  the  Department 
authorized  to  act  for  the  Secretary. 

(d)  “Administration”  or  “agency” 
means  the  Agricultural  Marketing 
Service  of  the  Department. 

(e)  “Administrator”  or  “agency  head” 
means  the  Administrator  of  the 
Administration  or  any  person  authorized 
to  act  for  the  Administrator. 

(f)  “Regional  Supervisor”  means  the 
regional  supervisor  of  the  Packers  and 
Stockyards  program  for  a  given  area  or 
any  person  authorized  to  act  for  the 
regional  supervisor. 

(g)  “Person”  means  individuals, 
partnerships,  corporations,  and 
associations. 

(h)  “Registrant”  means  any  person 
registered  pursuant  to  the  provisions  of 
the  Act  and  the  regulations  in  this  part. 

(i)  “Stockyard”  means  a  livestock 
market  which  has  received  notice  under 
section  302(b)  of  the  Act  that  it  has  been 
determined  by  the  Secretary  to  come 
within  the  definition  of  "stockyard” 
under  section  302(a)  of  the  Act. 

(})  “Schedule”  means  a  tariff  of  rates 
and  charges  filed  by  stockyard  owners 
and  market  agencies. 

(k)  “Custom  Feedlot”  means  any 
facility  which  is  used  in  its  entirety  or  in 
part  for  the  purpose  of  feeding  livestock 
for  the  accounts  of  others,‘but  does  not 
include  feeding  incidental  to  the  sale  or 
transportation  of  livestodc. 

§  201.30  Amount  of  market  agency,  dealer 
and  packer  bonds. 

(a)  Market  agency  selling  livestock  on 
commission.  Each  bond  must  be  at  least 
$10,000  or  any  higher  amount  as 
established  by  applicable  state  law.  To 
compute  the  required  amount  of  each 
boni  first  divide  the  actual  number  of 
days  on  which  livestock  was  sold  into 
the  dollar  value  of  the  livestock  sold 
during  the  preceding  business  year,  or 
the  substantial  part  of  that  business 
year,  in  which  the  market  agency  did 
business.  The  amount  of  the  bond  must 
be  the  next  multiple  of  $5,000  above  the 
amount  so  determined.  The  divisor 
(number  of  days)  must  be  no  greater 
than  130.  When  the  computation 
exceeds  $50,000,  the  amount  of  the  bond 
need  not  exceed  $50,000  plus  10  percent 
of  the  excess  over  $50,000. 

(b)  Dealer  or  market  agency  buying 
on  commission.  For  annual  purchases  of 
$260,000  or  less  each  bond  must  be  at 
least  $5,000;  for  annual  purchases  of 
more  than  $260,000  at  least  $10,000;  or 
any  higher  amount  as  established  by 
applicable  state  law.  To  compute  the 
required  amount  of  each  bond,  first  find 
the  average  amount  of  purchases  of 
livestock  during  a  period  equivalent  to  2 
business  days  based  on  the  total  amount 
of  purchases  for  the  preceding  business 
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year,  or  the  substantial  part  of  that 
business  year,  in  which  the  dealer  or 
market  agency  or  both  did  business.  The 
amount  of  the  bond  must  be  the  next 
multiple  of  $5,000  above  that  amount. 

For  purposes  of  this  computation,  no 
more  than  260  must  be  used  as  the 
number  of  business  days  in  any  year. 
When  the  computation  exceeds  $75,000, 
the  amount  of  the  bond  need  not  exceed 
$75,000  plus  10  percent  of  the  excess 
over  $75,000. 

(c)  Market  agency  acting  as  clearing 
agency.  Each  bond  must  be  at  least 
$10,000  or  any  higher  amount  as 
established  by  applicable  state  law.  To 
compute  the  required  amount  of  each 
bond.  First  find  the  average  amount  of 
purchases  of  livestock  of  ail  persons  for 
which  the  market  agency  served  as  a 
clearer  during  a  period  equivalent  to  2 
business  days  based  on  the  total  amount 
of  purchases  for  the  preceding  business 
year,  or  the  substantial  part  of  that 
business  year,  in  which  the  market 
agency  acting  as  a  clearing  agency  did 
business.  The  amount  of  the  bond  must 
be  the  next  multiple  of  $5,000  above  that 
amount.  For  purposes  of  this 
computation,  no  more  than  260  must  be 
used  as  the  number  of  business  days  in 
any  year.  When  the  computation 
exceeds  $75,000,  the  amount  of  the  bond 
need  not  exceed  $75,000  plus  10  percent 
of  the  excess  over  $75,000. 

(d}  Packer.  Each  bond  must  be  at  least 
$10,000.  To  compute  the  required 
amount  of  each  bond,  first  find  the 
average  amount  of  purchases  of 
livestock  during  a  period  equivalent  to  2 
business  days,  based  on  the  total 
amount  of  purchases  for  the  preceding 
business  year,  or  the  substantial  part  of 
that  business  year,  in  which  the  packer 
did  business.  The  amount  of  the  bond 
must  be  the  next  multiple  of  $5,000 
above  that  amount.  For  purposes  of  this 
computation,  no  more  than  260  must  be 
used  as  the  number  of  business  days  in 
any  year. 

(ej  If  a  person  applying  for  registration 
as  a  market  agency  or  dealer  has  been 
engaged  in  the  business  of  handling 
livestock  before  the  date  of  the 
application,  the  value  of  the  livestock 
handled,  if  representative  of  future 
operations,  must  be  used  in  computing 
the  required  amount  of  bond.  If  the 
applicant  for  registration  is  a  successor 
in  business  to  a  registrant  formerly 
subject  to  these  regulations,  the  bond  of 
the  applicant  must  be  at  least  that 
required  of  the  prior  registrant,  unless 
otherwise  determined  by  the 
Administrator.  If  a  packer  becomes 
subject  to  these  regulations,  the  value  of 
livestock  purchased,  if  representative  of 
future  operations,  must  be  used  in 


computing  the  required  amount  of  bond. 

If  a  packer  is  a  successor  in  business  to 
a  packer  formerly  subject  to  these 
regulations,  the  amount  of  bond  of  the 
successor  must  be  at  least  that  required 
of  the  prior  packer,  unless  otherwise 
determined  by  the  Administrator. 

(f)  Whenever  the  Administrator  has 
reason  to  believe  that  a  bond  is 
inadequate  to  secure  the  performance  of 
the  obligations  of  the  market  agency, 
dealer  or  paclcer  covered  thereby,  the 
Administrator  shall  notify  such  person 
to  adjust  the  bond  to  meet  the 
requirements  of  this  section,  or  if  a  bond 
is  inadequate  because  of  the  volume  of 
business  the  market  agency,  dealer  or 
packer  conducts  on  a  seasonal  or 
otherwise  irregular  basis,  the 
Administrator  shall  notify  such  person 
to  adjust  the  bond  to  meet  requirements 
the  Administrator  determines  to  be 
reasonable. 

§  201.42  Custodial  accounts  for  trust 
funds. 

(a)  Payments  for  livestock  are  trust 
funds.  Each  payment  that  a  livestock 
buyer  makes  to  a  market  agency 
(whether  selling  or  buying,  on 
commission]  is  a  trust  fund  until  the 
market  agency's  custodial  account  has 
been  paid  in  full.  Funds  deposited  in 
custodial  accounts  are  also  trust  funds. 
This  is  the  case  under  either  the  net 
proceeds  or  gross  proceeds  method  of 
maintaining  the  custodial  account  for 
market  agencies  selling  livestock  on 
commission. 

(b)  Custodial  accounts  for  shippers 
proceeds.  Every  market  agency  engaged 
in  selling  livestock  on  a  commission  or 
agency  basis  shall  establish  and 
maintain  a  separate  bank  account 
designated  as  “Custodial  Account  for 
Shippers’  Proceeds,"  or  some  similar 
identifying  designation,  to  disclose  that 
the  depositor  is  acting  as  a  fiduciary  and 
that  the  funds  in  the  account  are  trust 
funds.  Each  such  market  agency  shall 
adopt,  and  thereafter  continuously 
follow,  one  of  the  methods  of  making 
deposits  in  its  custodial  account  as  set 
forth  in  paragraphs  (c)  and  (d)  of  this 
section. 

(c)  Deposits  in  custodial  accounts 
under  gross  proceeds  method.  The 
market  agency  shall  deposit  in  its 
custodial  account  before  the  close  of  the 
next  business  day  (the  day  on  which  it 
is  customary  to  do  business  whether  or 
not  the  market  agency  does  business  on 
that  day)  after  livestock  is  sold  (1)  the 
proceeds  from  the  sale  of  livestock  that 
have  been  collected,  and  (2)  an  amount 
equal  to  the  proceeds  receivable  from 
the  sale  of  livestock  that  are  due  from  (i) 
the  market  agency,  (ii)  any  owner, 
officer,  or  employee  of  the  market 


agency,  and  (iii)  any  buyer  to  whom  the 
market  agency  has  extended  credit.  The 
market  agency  shall  also  deposit  in  the 
custodial  account  all  proceeds  collected 
until  the  accoimt  has  been  reimbursed  in 
full  and  shall,  before  the  close  of  the 
third  such  business  day  following  the 
sale  of  livestock,  deposit  an  amount 
equal  to  all  the  remaining  proceeds 
receivable  whether  or  not  the  proceeds 
have  been  collected  by  the  market 
agency. 

(d)  Deposits  in  custodial  account 
under  net  proceeds  method.  The  marine! 
agency  shall  deposit  in  its  custodial 
account  before  the  close  of  the  next  such 
business  day  after  livestock  is  sold,  the 
proceeds  that  have  been  collected  and 
an  amount  equal  to  all  the  remaining 
proceeds  receivable  from  the  sale  of  the 
livestock  less  marketing  charges  due  the 
market  agency. 

(e)  Withdrawals  from  custodial 
accounts.  The  custodial  account  for 
shippers'  proceeds  shall  be  drawn  on 
only  for  payment  of  (1)  the  net  proceeds 
to  the  consignor  or  shipper,  or  to  any 
person  that  the  market  agency  knows  is 
entitled  to  payment,  (2)  to  pay  legal 
charges  against  the  consignment  of 

li\  estock  which  the  market  agency  shall 
in  its  capacity  as  agent,  be  required  to 
pay,  and  (3)  to  obtain  any  sums  due  the 
market  agency  as  compensation  for  its 
services. 

(f)  Custodial  accounts  for  buyers 
funds.  If  the  Secretary  finds  that  any 
market  agency  has  used  for  its  own 
purposes  any  funds  received  for  the 
purchase  of  livestock  on  a  commission 
or  agency  basis,  or  any  other  funds 
which  have  come  into  its  possession  in 
its  capacity  as  agent  of  the  buyer,  the 
market  agency  shall  thereafter  deposit 
any  such  funds  in  a  separate  bank 
account  designated  as  “Custodial 
Account  for  Buyers’  Funds,"  or  some 
similar  identifying  designation,  to 
disclose  that  the  depositor  is  acting  as  a 
fiduciary  and  that  the  funds  in  the 
account  are  trust  funds.  This  account 
shall  be  drawn  on  only  (1)  for  payment  \ 
of  the  price  of  livesto^  purchased  on 
behalf  of  a  principal,  (2)  to  pay  all  legal 
charges  incurred  in  connection  with  the 
purchase  of  livestock  which  the  market 
agency  shall,  in  its  capacity  as  agent,  be 
required  to  pay,  and  (3)  to  obtain  the 
sum  due  the  market  agency  as 
compensation  for  its  services. 

(gj  Accounts  and  records.  Each 
market  agency  shall  keep  such  accounts 
and  records  as  will  disclose  at  all  times 
the  handling  of  funds  in  such  custodial 
accounts,  whether  for  shippers’  or 
buyers’  funds.  Accounts  and  records 
must  at  all  times  disclose  (1)  the  names 
of  the  consignors  and  the  amount  due 
and  payable  to  each  from  funds  in  the 
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Custodial  Account  for  Shippers’ 

Proceeds,  and  (2)  the  names  of 
principals  from  whom  fimds  have  been 
received  in  the  market  agency’s  capacity 
as  buyer  for  principals,  the  amount  of 
funds  received  from  the  principals,  and 
the  amount  paid  on  behalf  of  principals 
from  fimds  in  the  Custodial  Account  for 
Buyers’  Funds. 

(h)  Insured  banks.  Such  custodial 
accounts  for  either  shippers’  or  buyers’ 
funds  must  be  established  and 
maintained  in  banks  whose  deposits  are 
insured  by  the  Federal  Deposit 
Insurance  Corporation. 

(i)  Certificates  of  deposit  and/or 
savings  accounts.  Funds  in  a  custodial 
account  for  shippers’  proceeds  may,  to 
the  extent  that  these  practices  do  not 
impair  the  market  agency’s  ability  to 
meet  its  obligations  to  its  consignors,  be 
maintained  in  an  interest-bearing 
savings  account  and/or  invested  in  one 
or  more  certibcates  of  deposit.  The 
savings  account  must  be  properly 
designated  as  a  part  of  the  custodial 
account  of  the  market  agency  in  its 
fiduciary  capacity  as  trustee  of  the 
custodial  funds  and  maintained  in  the 
same  bank  as  the  custodial  account  The 
certificates  of  deposit  must  be  issued  by 
the  bank  in  which  the  custodial  account 
is  kept  and  must  be  made  payable  to  the 
market  agency  in  its  fiduciary  capacity 
as  trustee  of  the  custodial  funds. 

§  203.3  Statement  with  respect  to  meat 
packer  sales  promotion  programs. 

(a)  Packers  subject  to  the  Act  have 
sponsored  meat  and  meat  food  product 
sales  promotion  programs  under  which 
valuable  gifts,  ranging  from  articles  of 
clothing  to  automobiles  and  outboard 
motor  boats  and  motors,  have  been 
offered  and  given  to  their  retail  food 
store  customer  accounts  and  to  the 
employees  of  such  customer  accounts. 
Many  of  these  promotion  programs  have 
been  based  upon  a  “point  system’’ 
whereby  “participating  customer 
accounts"  were  credited  with  points  for 
each  unit  of  a  promotion  item  purchased 
from  a  sponsoring  packer  during  a 
specified  period  of  time.  At  the  end  of 
such  specified  time,  the  accumulated 
points  were  redeemed  by  persons 
connected  with  the  customer  accounts 
for  prizes  and  gifts  selected  from  a  gift 
catalog  supplied  by  the  sponsoring 
packer. 

(b)  Investigations  have  disclosed 
these  sales  promotion  programs 
constitute  a  marketing  practice  under 
which  sellers  tend  to  compete  in  the  sale 
of  their  products  on  the  basis  of 
inducements  offered  to  their  customers 
in  the  form  of  personal  gifts,  rathm*  than 
on  the  basis  of  the  merits  and  prices  of 
competing  products,  and  may  result  in 


(1)  the  lessening  of  competition  by 
unfairly  restricting  sales  of  competing 
products,  (2]  an  unreasonable 
competitive  burden  on  small  size 
packers,  (3)  the  making  or  giving  of 
undue  or  unreasonable  preferences  or 
advantages,  and  (4)  an  adverse  impact 
on  prices  to  consumers. 

(c)  It  is  the  view  of  the  Administration 
that  sales  promotion  programs  which 
tend  to  produce  any  of  the  results 
enumerated  in  paragraph  (b)  of  this 
section  constitute  violations  of  section 
202  of  the  Act.  Packers  subject  to  the 
Act  should  voluntarily  discontinue 
sponsoring  or  conducting  any  such 
program.  If  any  packer  sponsors  or 
conducts  such  sales  promotion  programs 
the  Administration  may  issue  a 
complaint  charging  the  packer  with 
violation  of  section  202  of  the  Act.  In  the 
formal  administrative  proceeding  the 
judicial  Officer  of  the  Department  shall 
determine,  after  full  hearing,  whether 
the  packer  has  violated  the  Act  and 
should  be  ordered  to  cease  and  desist 
from  continuing  the  violation,  and 
whether  any  ofter  sanction  authorized 
by  the  Act  should  be  imposed. 

(d)  Paragraphs  (a),  (bj,  and  (c)  of  this 
section  are  not  intended  to  apply  to  ^ 
promotion  programs  by  packers  which 
are  directed  at  wholesale  customer 
accounts  who  do  not  sell  or  distribute 
meat  products  that  compete  directly 
with  those  of  the  sponsoring  packer. 
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